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IN THE 


United States Court of Appeals 

for the District of Columbia 

.Term. 


No. 8497. 


BEN M. SPIGEL, Appellant, 
vs. 

MORRIS GUMEXICK, Appellee. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT. 

This is an appeal by Ben M. Spigel, defendant below, 
from a judgment for the plaintiff below, entered by the 
District Court of the United States for the District of 
Columbia, on the verdict of a jury in an action for dam¬ 
ages for the breach of a contract of employment. (App. 
Page 1.) 

The District Court had jurisdiction under Title 11, Sec¬ 
tion 306, D. C. Code 1940. 

This Court has jurisdiction under Title 17, Section 101, 
D. C. Code, 1940. 


I 
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Statement of the Case. 

Some time prior to March (i, 1939, appellant contracted 
with one David Stern, a building- contractor, to build for 
him' a building at 13S0 Fort Stevens Drive, Northwest, in 
the District of Columbia, at a specified price pursuant to 
a written contract. That contract was cancelled after 
some part of the construction had lx?en accomplished. 
(App. Pages 4, 5, 6.) 

Thereafter, on March f>, 1939, appellant employed the 
appellee to assist him in the supervision of the construc¬ 
tion of the building and agreed to pay for his services the 
sum of $100.00 per week. Appellee entered into this em¬ 
ployment and was paid each week for his services by check 
for a period of twelve weeks. Each check l>ore a statement 
on the reverse side substantially as follows: “For services 
rendered for week ending, etc.” (App. Page 6.) 

That during the employment, it was discovered by the 
appellant that the appellee was not rendering proper and 
workmanlike services; that he permitted faulty materials 
to be used in the construction of the building; that brick- 
wbrk was permitted to be installed improperly; that work 
was not being done in accordance with the plans and speci¬ 
fications which had been approved by the office of the 
Building Inspector for the District of Columbia. These 
errors were often called to the attention of the appellee who 
promised to correct the situations, but only on rare occa¬ 
sions were the defects corrected, until the appellant order¬ 
ed the subcontractors to correct them. Appellee was ad¬ 
monished on numerous occasions that unless he took care 
of the job properly that he would be discharged. That 
the admonishments were of no avail and on June 2, 1939, 



appellee was discharged from the employment. (App. 
Pages 2, 5, 6, 7.) 

Appellee sued appellant upon an alleged agreement 
wherein it was claimed appellee agreed to supervise the 
erection of the building for the sum of $3500.00 at the 
rate ot $100.00 per week during the construction, and the 
difference upon the completion thereof. He further claim¬ 
ed that while the building was in process of construction 
the appellant advised him that his services were no longei 
required; that at that time the appellee had received on 
account the sum of $1,200.00. The suit claimed the balance 
of $2,300.00. 

Appellee testified among other things that appellant 
showed him the contract that he had had with Stern, and 
that the compensation provided by that contract was $3,- 
500.00. In cross-examination, lie was shown the checks 
which had been endorsed by him and which represented his 
compensation from appellant; he admitted his endorse¬ 
ments thereon, but denied the wiitten statements thereon 
which appeared over his signatures. (App. Page 3.) 

David Stern was called as a witness on behalf of appel¬ 
lee and over objection the Court permitted him to testify 
that his agreement for compensation with appellant was 
$3500.00. The written contract was exhibited, identified, 
and examined by him, after which he stated that he was in 
error as to his previous testimony as to the compensation 
he was to receive. That he had 4 ‘ quit' ’ the job because of 
unjustifiable criticism of him by appellant to the effect that 
his work was defective. The contract was not at that 
time nor at any time offered nor received in evidence. (App. 
Pages 4, 5, 9.) 

He further testified that appellant had been unreasonable 
in his demands; that his work had been satisfactory, but 
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in cross-examination, lie identified photographs of certain 
of the defective work, which indicated it was contrary to 
the plans and specifications. (App. Pages 4, 5, 7, 8, 9.) 

Appellant testified among other things, that he had em¬ 
ployed appellee to aid him in the supervision of the con¬ 
struction job, and had paid him his weekly salary as 
agreed; that appellee did not render proper or efficient 
services; that he permitted certain of the sub-contractors 
to install materials contrary to the plans and specifications 
and upon being admonished and cautioned that he would 
be discharged unless his work improved, he continued to 
render improper and faulty services. That he further per¬ 
mitted work to be executed in a slovenly and unworkman¬ 
like manner; that he was on the job only one to two hours 
a day. (App. Page 5.) 

Norman Van Amberg, the foreman on the job, testified 
that he had been told by appellee to refrain from advising 
appellant of any faulty work. He further testified to the 
defects permitted by appellee. (App. Pages 6, 7.) 

Irving C. Miller was called as a witness on behalf of ap¬ 
pellant who testified, among other things, that he had been 
an architect for 28 years and that he examined the progress 
of the work each week-end on this job at the request of ap¬ 
pellant and had compared the work with the plans and 
specifications which had been by him prepared; that the 
work was sloven and the workmanship poor; that the 
chimney had not been constructed properly; that the walls 
had been permitted to be erected out of line in two instances 
and one occasion the wall bulged. (App. Page 7.) He 
identified the pictures previously identified by the witness 
Stern, as being true and accurate representations of the 
defective walls at the time they were inspected by the Dis¬ 
trict of Columbia Building Inspector. (App. Pages 7, S.) 
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The pictures were then offered in evidence by appellant 
and upon objection of appellee, were excluded. 

No evidence was introduced by appellee as to his em¬ 
ployment or earnings between the date of his discharge 
and the date of completion of the building, a period of three 
months. 

Upon final argument to the jury, appellee was permitted 
over objection of appellant, to argue that appellant had re¬ 
ceived the building in A-l condition for the sum he (appel¬ 
lant) had agreed by his contract to pay Stern, but that ap¬ 
pellee had not been paid and that as far as the evidence 
showed, everyone had been paid except appellee. (App. 
Page 9.) 

He further argued, over objection, that the jury could 
infer, that had the building cost more, appellant could have 
filed a counter-claim, which had not been done in this case. 
(App. Page 9.) 

The contract referred to in argument had not been of¬ 
fered nor introduced in evidence. (App. Page 9.) 

The jury rendered a verdict in favor of the appellee in 
the amount sued for. A motion for a new trial was filed, 
to which was attached an affidavit showing that the build¬ 
ing had been constructed at a loss and at a cost far in ex¬ 
cess of the amount originally contracted for. (App. Page 
10.) The motion was overruled. 

Statement of Points. 

1. It was prejudicial error to permit counsel for the ap¬ 
pellee to argue in rebuttal that if the appellant had lost 
any money in this transaction, he would have filed a 


counter-claim and presented it in this case. This was 
a suit for salary claimed under an employment con- 
i tract and the appellant could make no counter-claim. 

2. It was prejudicial error to permit counsel to draw in¬ 
ferences in his argument from a contract which had 
not been introduced in evidence and which had been 

merelv exhibited to a witness to refresh his recollec- 
* 

tion upon a matter entirely foreign to the subject argued 
by counsel in his rebuttal argument. 

3. It was prejudicial error to exclude the photographs 
i offered in evidence by the appellant. 

4. The amount of the verdict was excessive. 

5.i The motion for a new trial should have been granted. 

Summary of Argument. 

The issue in the case below was whether appellee was em¬ 
ployed by appellant on the basis of a weekly salary of $100.- 
00 or on a fixed fee basis of $3500.00. It was prejudicial 
to the appellant to permit testimony of the witness Stern 
concerning an entirely different contract and foreign to the 
issue before the Court. The fact that Stern was permit¬ 
ted to testify to his previous difficulties with the appellant 
and his characterization of him tended to prejudice the jury 
against the appellant. 

The Court permitted the witness Stern to testify that 
his execution of the construction job was satisfactory; and 
after he had identified photographs of defective construc¬ 
tion and after the same photographs were identified by the 
witness Miller, who stated that they were true and accu¬ 
rate representations of the defective walls of the said build¬ 
ing, taken at the time involved here, the refusal of the 
Court to permit the photographs in evidence was highly 




prejudicial in that it left with the jury the facts as testi- 
lied to by Stern without the opportunity of seeing physical 
evidence which contradicted his statements and testimony. 

In the closing argument of counsel for appellee, it was 
stated that the appellant had received the building in A-l 
condition for the sum he had agreed to pay Stern; that 
so far as the evidence showed, every one had been paid ex¬ 
cept the appellee. This statement had not been made in the 
first argument of counsel and consequently could not be re¬ 
butted by appellant. There was no testimony that the ap¬ 
pellant had received his building in A-l condition, and, as 
a matter of fact the testimony showed that appellee had 
left the job three months before its completion and conse¬ 
quently he could not know its final condition. There was 
no testimony that everyone had been paid. The Stern con¬ 
tract had never been introduced nor received in evidence 
and consequently it was prejudicial to the appellant to per¬ 
mit appellee to argue facts which had not been presented in 
evidence to the jury. 

Appellee further argued that had the building cost more, 
referring to the Stern contract, appellant could have filed a 
counter-claim, which was not done here. Such a statement 
is contrary to the law. Appellant could not have filed a 
counter-claim against the appellee even if the building had 
cost more than had been contemplated by him. 

The arguments tended to instill in the minds of the jury 
facts which Mrere not properly before them and the verdict 
indicated that the arguments were considered as such facts. 
The jury rendered a verdict for the appellee in the sum of 
$2300.00, the amount claimed by him, being the difference 
between the alleged fee basis and the amount paid by ap¬ 
pellant to him. No evidence was presented to show that 
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appellee attempted to mitigate the damages, even though he 
had three months from the date of his discharge until the 
date of the completion of the building to obtain employment 
elsewhere. 

Upon the presentation of a motion for a new trial, an 
affidavit was submitted by appellant which showed that the 
cost of the building exceeded by approximately $4,500.00 
the original contract price between appellant and the wit¬ 
ness Stern which clearly showed the prejudicial effect of 
the argument of counsel for appellee. 

I. 

The argument of appellee’s counsel to the jury was high¬ 
ly prejudicial and requires a reversal. 

A. The Court erred in permitting counsel to argue 
that appellant could have filed a counter-claim in this 
case. 

This was a suit for wages under an alleged contract of 
employment. The alleged contract was not in writing; and, 
no claim was ever made that the employee could be re¬ 
sponsible for any loss incurred by the employer in the con¬ 
struction of the building. Yet, the lower court permitted 
appellee’s counsel, in his rebuttal argument, to tell the 
jury that appellant hadn’t lost any money in this deal; 
that everyone had been paid except appellee: that they could 
bei sure that if appellant had lost any money in the deal, he 
would have filed a counter-claim in this very suit; that this 
he had failed to do. (App. Page 9.) 

The learned counsel for the appellee well knew that ap¬ 
pellant had no right to file a counter-claim here: moreover. 
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lie waited until bis rebuttal argument when appellant’s 
counsel could not reply thereto, before he urged this point 
upon the jury. 

B. The Court erred in permitting counsel to argue from 
a contract which was not in evidence and which had been 
exhibited to a witness for a different purpose. 

The issue in this case was whether the appellant had 
agreed to pay appellee $3,500.00 to perform a certain job. 
A contract, which appellant had entered into with a build¬ 
ing contractor (Stern) entirely foreign to this controversy, 
was interjected into the case by appellee on the pretext 
that the salary agreement therein contained was the same 
as the oral agreement involved here. Over objection, Stern 
was permitted to testify as to the terms of that contract, 
on the theory that it would shed light on the amount ap¬ 
pellee was to receive. When the witness examined the con¬ 
tract he admitted that his contract had no such provision. 
(App. Page 4.) 

Subsequently, in his rebuttal argument, counsel for ap¬ 
pellee argued that the jury could infer from this evidence 
that all sub-contractors and employees had been paid; that 
no additional funds had been expended for the construction 
of the building than had been contemplated under the orig¬ 
inal agreement; and that everybody had been paid except 
his client; that the amount due him represented, in effect, 
unjust enrichment. (App. Page 9.) 

This was not true as a fact; and the affidavit (which was 
uncontradicted) submitted on the motion for a new trial 
clearlv established that the building had been constructed 
at a cost far in excess of the amount stated in the first con¬ 
tract. (App. Page 10.) 

The prejudicial effect of such an argument is obvious. 
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A statement by counsel in argument of facts not in evi¬ 
dence is generally regarded as reversible error. 

New York C. E. Co. v. Johnson, 

279 U. S. 310, 

73 L. ed. 706, 

49 S. Ct. 300. 

Waldron v. Waldron, 

156 U. S. 361, 

39 L. ed. 453, 

15 S. Ct. 383. 

Broughton v. McGrew, 

39 F. 672. 

Watson v. Adams, 

187 Ala. 490, 

65 So. 528. 

Little Eock E. & Electric Co. v. Goerner, 

80 Ark. 158, 

95 S. W. 1007, 

Louisville & N. E. Co. v. Pavne, 

138 Kv. 274, 

127 S. W. 433. 

! Hinchman v. Pere Marquette E. Co., 

136 Mich. 341, 

99 N. W. 277. 

Scripps v. Eeilly, 

35 Mich. 371. 

i Cleveland Paper Co. v. Banks, 

15 Neb. 20, 

16 N. W. 833. 

Bullard v. Boston & M. E. Co , 

64 N. H. 27, 

5 A. 838. 


Cross v. Grant, 
62 N. H. 675. 
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Union Cent. L. Ins. Co. v. Cheever, 

36 Ohio St. 201. 

St. Louis-San Francisco R. Co. v. Cauthen, 
112 Okla. 256, 

241 P. 188. 

Shawnee v. Sparks, 

26 Okla. 665, 

110 P. 884. 

Dannals v. Sylvania Twp., 

255 Pa. 156, 

99 A. 475, 

Egan v. Dotson, 

36 S. D. 459, 

155 X. W. 783, 

Brown v. Swineford, 

44 Wis. 282. 


In the Waldron case, supra, at page 3S0, the United 
States Supreme Court stated: 

“It is elementary that the admission of illegal evi¬ 
dence, over objection, necessitates reversal, and it is 
equally well established that the assertion by counsel, 
in argument, of facts, no evidence whereof is properly 
before the jury, in such a way as to seriously prejudice 
the opposing party, is, when duly excepted to, also 
ground therefor. (Citing cases.) 

“It is clear that where evidence is admitted for one 
certain purpose, and that only, the mere fact that its 
admission was not objected to at the time, does not 
authorize the use of it for other purposes for which 

it was not, nor could have been legally introduced. 

* • • 
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II. 

The Court erred in refusing to permit the introduction 
of the photographs in evidence. 

It is well established that photographs of persons, things, 
and places, when duly verified and showui by extrinsic evi¬ 
dence to be faithful representations of the subjects as of 
the time in question, are, in the discretion of the trial court, 
admissible. 

20 Am. Jur. 727. 

To be admissible, there must be proof that the pictures 
offered are true representations of the particular subject. 
And the pictures must be relevant and material, ibid. 

The Court below permitted Stern to testify that his exe¬ 
cution of the construction job was satisfactory and that he 
had quit because appellant had constantly complained—and 
without justification. (App. Pages 4, 5.) Since one question 
before the jury was whether appellee had been discharged 
for just cause, this testimony was extremely prejudicial. 

The witness Stern identified pictures of the work he had 
done. (App. Page 4.) The witness Miller stated that those 
photographs were true and accurate representations of the 
defective walls, taken at the time involved here. (App. 
Page 7.) 

The lower Court refused to permit these photographs in 
evidence. Such action was an abuse of the Court’s discre¬ 
tion in that they were relevant, material, and properly 
identified. Moreover, this refusal to permit the jury to 
view the photographs left with them the statements as 
testified to by Stern without the opportunity of seeing 
physical evidence which contradicted his testimony. 
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in. 

The verdict was excessive. 

On breach of a contract of employment, it is the duty of 
the employee to exercise ordinary diligence to procure other 
employment of like character and thus reduce his damages. 

15 Am. Jur. 429. 

Appellee made no attempt to secure other employment 
even though his type of work is very much in demand and 
employment of that nature is very easy to secure. Never¬ 
theless, no allowance for mitigation of damages was made 
by the jury and the full amount was allowed. 

Respectfully submitted, 

WILLIAM R. LICHTENBERG, 
SAMUEL BARKER, 

Attorneys for Appellant, 

1074 National Press Bldg., 
'Washington, D. C. 
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APPENDIX. 
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IN THE 


DISTRICT COURT OF THE UNITED 
STATES. 

For The District of Columbia. 


Morris Gumenick, 1427 Eye 
Street, N. W., 

Plaintiff, 

vs. L 

Ben M. Spigel, 1360 Fort 
Stevens Dr., N. W., 

Defendant. 


Civil Action No. 15,889. 


Statement of the Case. 

Plaintiff sued defendant upon an agreement wherein it 
was claimed plaintiff agreed to supervise and superintend 
the erection of a certain apartment building in the District 
of Columbia and that defendant had agreed to pay the plain- 
itff the sum of Thirty-five Hundred Dollars ($3500.00) at 
the rate of One Hundred Dollars ($100.00) per week dur¬ 
ing the construction, the difference upon the completion 
thereof, and that while the building was in the course of con¬ 
struction and while the plaintiff -was supervising and super¬ 
intending the said construction, defendant advised the 
plaintiff that his services were at an end and were no fur¬ 
ther required; that at that time, there had been paid to the 
plaintiff on account the sum of One Thousand Two Hundred 
Dollars ($1,200.00), leaving a balance of Two Thousand 
Three Hundred Dollars ($2,300.00). 




For defense, defendant claimed that he had employed the 
plaintiff on or about March 6, 1939 to assist him in super¬ 
vising and construction of the building and had agreed to 
pay him One Hundred Dollars ($100.00) per week for serv¬ 
ices rendered; that he paid plaintiff for a period of twelve 
wefeks, during which period the services were unsatisfac¬ 
tory; that plaintiff permitted defective construction of ma¬ 
terials to be placed on the building; that he did not prop¬ 
erly supervise nor spend the required time for the super¬ 
vision, and as a result thereof he was discharged 
2 from further services effective June 2, 1939. 

Plaintiff was called as a witness in his own behalf 
and testified that he had been a builder in the District of 
Columbia for about thirtv vears; that defendant had come 
to him and asked him to take the job; that he examined the 
bhilding, the construction of which had already been start¬ 
ed by a previons contractor, one David Stern, and that he 
asked for a Five Thousand Dollar ($5,000.00) fee for his 
services in supervising the construction; that defendant 
showed him the contract that he had with the previous con¬ 
tractor Stern, which was for Three Thousand Five Hundred 
Dollars ($3,500.00) for the services; that defendant finally 
agreed to pay plaintiff Three Thousand Five Hundred Dol¬ 
lars ($3,500.00); that defendant from time to time prom¬ 
ised to execute a written contract and promised to have his 
lawyer draw such contracts; this, however, was never done. 

Plaintiff further stated that he supervised the construc¬ 
tion of the building, “laid it out”, watched the brick-work, 
had no disagreements with Spigel, that everything went 
along “smoothly” and that he worked on the job until June 
2, 1939; that on that date, Spigel gave him a check, which 
he put in his pocket and which he looked at when he re¬ 
turned to his office. The check was marked “paid in full”; 
that he called defendant on the telephone concerning the 






check and was told by defendant that he did not need him 
any more. He further testified that he was the only person 
in charge and did all the supervising work, which was per¬ 
formed in a workmanlike manner. 

In cross-examination, plaintiff stated that he did not 
know anything was wrong with the chimney, which it is 
claimed was defective, and that any other defect that he 
found was corrected. He sent the last check he received 
1 rom the defendant back to him and denied the agreement 
claimed by the defendant that he was to receive One 
3 Hundred Dollars ($100.00) per week for services 
rendered, and reiterated the agreement on a contract 

basis. 

There were presented to plaintiff for examination a series 
of checks which he received during the period he was on the 
job. He admitted his indorsement but denied that anv of 
the writing over his signature was on the checks at the time 
he indorsed them. 

Plaintiff further stated that he was usually on the con¬ 
struction job all day. That he would usually stay from 7 
to 9 a. m. and would return about 11 a. m. and in the fore¬ 
noon. He spent at least 6 hours daily on the job—some¬ 
times more. He denied that he had any material disagree¬ 
ments with the defendant about the work. He talked to the 
foreman, Mr. Van Amburg, about the job; however, he 
didn’t recall any particular conversations with him concern¬ 
ing defects. 

Thereupon, a Mr. Weinberger was called on behalf of the 
plaintiff, who testified that the defendant had stated to him 
that the agreement which he had with plaintiff was similar 
in amount to the agreement which he had with the previous 
contractor, Stern. 
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Upon cross-examination, he stated that he had had argu¬ 
ments with Spigel about other matters; that he had expect¬ 
ed to obtain the rental for the building but did not receive 
it j and that he was a friend of Mr. Stern. 

Thereupon, David Stern was called as a witness on be¬ 
half of the plaintiff and he testified that he had previously 
entered into an agreement with defendant for construction 
of the building and that lie was to receive Three Thousand 
Five Hundred Dollars ($3,500.00); that difficulties arose 
between him and the defendant, as a result of which he re¬ 
fused to complete the job; that he received a settlement 
from the defendant; and that the defendant was a “trouble 
maker.” 

Upon cross-examination, the original written con- 
4 tract was presented for examination to Stern, at 
which time he stated that he must be in error as to 
thb fee he was to receive—that the contract did not reflect 
an agreement to pay Three Thousand Five Hundred Dol¬ 
lars ($3,500.00) to him; that he admitted that difficulties 
had arisen concerning certain claimed defects in the con¬ 
struction in that defendant claimed the walls were to be 
backed with brick construction and not cinder blocks, al¬ 
though he had constructed with cinder block, and that the 
plans and specifications required brick and not cinder block. 
He admitted that an agent of the Building Inspector’s Of¬ 
fice stopped the work because the construction was not in 
accordance with the plans and specifications. After a con¬ 
ference with the Chief Building Inspector, it was determin¬ 
ed that the construction was in accordance with regulations 
and the Stop Order was withdrawn. 

Photographs of cinder block back were identified by 
Stern as being a true representation of the condition which 
existed at the time of the disagreement and when the work 
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was stopped by the Office of the Building Inspector. Mr. 
Stern also testified in great detail as to the actual condi¬ 
tion and construction of this cinder block back. 

Whereupon, plaintiff rested his case. 

Defendant, Ben M. Spigel, testified he employed the 
plaintiff to assist him in supervising and constructing the 
building at a weekly salary of One Hundred Dollars 
($100.00): that during the construction, plaintiff did not 
properly supervise the work on the job as agreed; that he 
permitted sub-contractors to install materials which were 
required by the plans and specifications. That he had, on 
numerous occasions, called these matters to the plaintiff’s 
attention and cautioned him that unless his work and super¬ 
vision improved he would be required to discharge him; 

that when the building defects were called to the 
5 plaintiff’s attention, he would agree to have them 
corrected but on numerous occasions did nothing 
about it; that in constructing the chimney, the installation 
was faulty but had been approved by the plaintiff until dis¬ 
covered by the defendant and a foreman; that herring¬ 
bone brick panels were erected defectively and plaintiff said 
to defendant: “Stop finding faults.” These panels were 
ultimately torn down by defendant and corrected. On an¬ 
other occasion, it was discovered that the belt course was 
out of line and had to be corrected by the defendant; that 
cistle-craft was required by the plans and specifications, 
but plaintiff permitted improper erection on some places 
and eliminated them entirely on others until defendant in¬ 
sisted that they be corrected; that the work done by plain¬ 
tiff was otherwise careless and sloven; that plantiff spent 
but one to two hours per day on the job; that after numer¬ 
ous warnings, defendant discharged plaintiff from further 
duties and sent him a check dated June 2,1939 in the amount 
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of One Hundred Dollars ($100.00) upon which was writ¬ 
ten: “Salary in full to date, 13S0 Fort Stevens Drive, N. 
W. ’ ’ This check was returned to the defendant by the 
plaintiff. 

That pursuant to the employment contract, the salary was 
paid by the week, as was evidenced by the checks introduc¬ 
ed, with the indorsement thereon, under notations which 
stated: “For services rendered on job, 1380 Fort Stevens 
Drive” plus date covering period. 

Oiecks are to be exhibited. 

That prior to the employment of the plaintiff, defend¬ 
ant had contracted with Stern under a written agreement, 
which was identified; that Stern had not complied with the 
terms of his agreement and so much of the construction 
which was done was faultv that the District Building In- 
spector's Office stopped the work as not having been, pur¬ 
suant to the plan and specifications on file with that 
6 office; that cinder block backing had been installed 
instead of brick, which was contrary to the plans and 
specifications and the agreement; that settlement had been 
made with Stern, who was then relieved of further duties. 

Thereupon, Norman Van Amburg was called as a witness 
on behalf of the defendant. lie stated that he was employed 
by the plaintiff as a construction foreman and it was his 
job to check over the work as it went along and compare 
it with the plans and specifications. He seldom saw plain¬ 
tiff on the job because the plaintiff was there only one or 
two hours a day; he and the bricklayers found the belt 
course out of line; that he called it to the plaintiff’s atten¬ 
tion but nothing was done and thereafter, he, together with 
the defendant, required it to be corrected; that he laid out 
the floors; that the walls were out of plumb and plaintiff 
did nothing to correct them; that plaintiff stated to him 






/ 

when defective work was called to his attention: “Stop 
finding 1 faults/’ That when cistlecraft had keen installed 
in some of the windows and eliminated in others, it was 
called to plaintiff’s attention and plaintiff stated: “Don’t 
mention it to Spigel—it’s unnecessary anyhow.” That the 
chimney was improperly constructed and smoke tests were 
made, as a result of which the brick contractor rebuilt it. 
Numerous other defects were required to be corrected. 
That plaintiff was not on the job long enough during the 
day to find or have these faults corrected. 

Whereupon, Irving C. Miller was called by defendant. 
He testified he had been an architect for twentv-eight vears 
and stated that he examined the work at the request of the 
defendant and compared it with the plans and specifications 
which he had drawn up; that he examined the work each 
week-end; that in his opinion, the work was very sloven and 
the workmanship was poor; that he had found the belt 
course and chimnev out of line; that the chimnev had 
7 not been completely closed at the joints; that the 
cistlecraft was not used where required by the plain¬ 
tiff ; that the walls were out of line in two instances; one of 
the walls bulging. That bricks were not recessed properly, 
and in general, plaintiff was careless and loose about the 
work; that the pictures of the walls which had been iden¬ 
tified by plaintiff’s witness, Stern, were also identified by 
this witness, who stated that the pictures were a true rep¬ 
resentation of the condition of the walls at the time in ques¬ 
tion. He also testified as to the actual condition and con¬ 
struction of the cinder block back. 

The pictures were then offered in evidence. The plaintiff 
objected to the introduction of these photographs on the 
ground that they had not been properly identified; that 
there was no testimony as to when they were taken, by 


8 


wliom they were taken, from what angle or position they 
were taken. The plaintiff also pointed out that no evidence 
was offered to show that the situation had not changed be¬ 
fore the photographs were taken. That they were not of¬ 
fered at the pre-trial proceedings nor was any notice to 
admit given. That the jury had heard sufficiently about this 
condition, and that the pictures were at best merely cumula¬ 
tive. 

Thereupon, a Deputy Building Inspector was called as 
a witness, who testified he had examined the work at the 
time the cinder block had been installed as a wall back¬ 
ing, and that he had stopped the work as not being in com¬ 
pliance with the plans and specifications on file in his of¬ 
fice. 

Upon cross-examination, he stated that thereafter the 
Stop Order had been ordered removed by his superior and 
that thereafter the cinder block was replaced with bricks. 

1 The checks identified by plaintiff were introduced and 
received in evidence. 

Defendant rested his case. 

Thereupon, plaintiff called in rebuttal Mr. Grolig, who 
testified he was the brick contractor; that he had had 
8 arguments on the job with the defendant; that at the 
time Stern was on the job, he had erected the cinder 
block backing instead of brick; that the plans and specifica¬ 
tions required brick backing, and that the defendant paid 
extra for the correction. 

Upon cross-examination, he stated that he had had no 
other business dealings with the plaintiff from the time of 
the defendant’s construction job except about two weeks 
previous to the trial he had entered into a contract with the 
plaintiff for certain work to be done for him. 
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Thereupon, a Mr. Hutton was called, who testified that 
he was a partner of Mr. Grolig in the brick construction 
work and that the defendant was precise about the work he 
wanted done; that his partner was on the job about two 
hours a day; that after the smoke test was made on the 
chimney, the work was remedied; that the work that was 
done was an A-l commercial job. 

Plaintiff’s counsel argued to the jury that as far as the 
evidence showed, that the defendant had received a build¬ 
ing in A-l condition for the sum he had agreed to pay Mr. 
Stern, but that the plaintiff Gumeniek had not been paid, 
that as far as the evidence showed, everyone had been paid 
but the plaintiff. 

Counsel also argued that the jury could infer that had the 
building cost more—evidence could have been offered by 
the defendant to show it. Counsel also argued that had it 
cost more, defendant could have filed a counter claim, which 
was not done here. 

The defendant objected to this argument on the ground 
that the contract had never been introduced nor received in 
evidence. 

The Court overruled such objection, and pointed out that 
while the contract was not offered in evidence there had 
been some oral testimony relating to the contract that there¬ 
fore counsel had the right to draw inferences from such 
testimony. 

9 The Court stated upon ruling on the objection that 

counsel had a right to draw inferences from the evi¬ 
dence and that statements made were inferences drawn by 
counsel from the evidence presented. Counsel also argued 
that had the building cost more defendant could have filed 
a counter-claim against the plaintiff, which was not done 
here. 
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'At the close of both Counsel’s argument, the Court in¬ 
structed the jury. At the close of detailed instructions, the 
Court asked counsel if they were fully satisfied with the in¬ 
structions given. Both counsel replied in the affirmative 
and stated that they had nothing further to offer. 

(sgn) JOS. N. MORRIS, 
Justice. 

(sgn) Sefton Darr, 

Sefton Dark, 

Woodward Building, 

Washington, D. C. 

Attorney for Plaintiff. 

(sgn) W. R. Lichtenberg, 

William R. Lichtenberg, 

National Press Building, 

Washington, D. C. 

Attorney for Defendant. 


IN THE 


DISTRICT COURT OF THE UNITED STATES. 
For The District op Columbia. 


Morris Gumenick, 


vs. 


Ben M. Spigel, 


Plaintiff , 


Defendant. 


Civil Action No. 15,889. 


AFFIDAVIT. 


District of Columbia, ss.: 

BEN M. SPIGEL, being first duly sworn, according to 
law on oath, deposes and says that he is the defendant in 
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the above-entitled cause of action; that he constructed the 
building located at 1380 Fort Drive, Northwest, in the Dis¬ 
trict of Columbia; that the cost to him of the construction 
of said building was in excess of the original contract price 
of Sixty-eight Thousand Two Hundred Dollars ($68,200.- 
00); that the cost to him for the construction of said build¬ 
ing was Seventy-two Thousand Seven Hundred Eight Dol¬ 
lars ($72,708.00) and that he tenders proof of the individual 
items of cost making up the said total cost of the construc¬ 
tion of said building. 

BEN M. SPIGEL. 

Bex M. Spigel. 

Subscribed and sworn to before me this 
_day of December, 1942. 

Signed., 

Notary Public, D. C. 

W. R. Lichtexberg, 

William R. Lichtenberg, 

Attorney for Defendant, 

1074 National Press Bldg., 

Washington, D. C. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8497. 


BEN M. SPIGEL, Appellant 
vs. 

MORRIS GUMENTCK, Appellee 


BRIEF FOR APPELLEE. 


Counter-Statement of Case. 

Plaintiff sued defendant on an alleged oral agreement 
whereby plaintiff agreed to supervise and superintend the 
erection of a certain apartment building belonging to the 
defendant, lor the sum of $3500.00. The plaintiff contend¬ 
ed that while he was supervising and superintending this 
building, the defendant advised him that his sendees were 
no longer required. Plaintiff further stated that he had 
been paid $1200.00 on this contract, leaving a -balance due 
him of $2300.00. 

Defendant answered that the arrangement was in fact 
a weekly agreement that he pay plaintiff $100.00 per week 
to assist defendant in constructing the building. Defend¬ 
ant further contended that plaintiff’s services were unsat¬ 
isfactory. 

9 
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The case went to trial on these issues. Exhaustive and 
contradictory testimony was heard, the trial lasting almost 
two full days. At the conclusion the Court fully instruct¬ 
ed the jury and all parties stated that they were satisfied 
with the instructions given and had nothing further to of¬ 
fer. The jury later returned a verdict for the plaintiff in 
the full amount claimed. 

* Summary of Argument. 

The appellee contends herein that his argument to the 
jury was perfectly proper. We submit that appellee’s 
statements to the jury to the effect that appellant could 
have filed a counter-claim if he had in fact lost money due 
to appellee's misconduct was entirely justifiable and in ac¬ 
cord with legal principles. 

We further submit that counsel was at liberty to draw 
inferences from the evidence and state such inferences to 
the jury. 

Tn this connection, it should be noted that appellant evi¬ 
dently did not consider the statements complained of too 
serious for he made no motion for a mistrial. At the con¬ 
clusion of the case the Court instructed the jury thorough¬ 
ly and counsel announced he had nothing further to offer. 

With respect to appellant's claim that certain photo¬ 
graphs ought to have been admitted in evidence, we sub¬ 
mit that such admission or exclusion is within the Court’s 
sound discretion, and there is no showing here that the 
Court abused such discretion. 

Appellant’s last contention is that the verdict was exces¬ 
sive. But the record shows that the correct norm was ap¬ 
plied and that the jury returned a verdict based on the 
evidence and on the law as given by the Court and as ap¬ 
proved by counsel. 


I 



3 


In consideration of the above it seems that appellant’s 
complaints go to the verdict of the jury on a factual issue. 
In the circumstances herein, the determination of the jury 
is conclusive and this verdict should be affirmed. 

I. 

The statements made by appellee’s counsel to the jury 
were proper and at any rate not prejudicial. 

Appellant relies upon live assignments of error which 
are stated in his brief as Statement of Points. (Appel¬ 
lant’s Brief, pp. o, 6.) 

We shall consider these points in the order assumed by 
the appellant. 

The appellant first assigns as error the fact that coun¬ 
sel for the plaintiff argued to the jury that the appellant 
could have filed a counter-claim in this case (Appellant’s 
Brief, p. 8). 

He states that appellant had no right to file a counter¬ 
claim herein. 

Tt is respectfully suggested that defendant did have a 
right to file a counter-claim or cross-claim in this action. 

Under the plaintiff’s version of this transaction (App. 
1), the plaintiff and defendant had entered into a contract 
whereby the plaintiff agreed to supervise and superintend 
the erection of the apartment building in question. 

The defendant contended that the plaintiff permitted im¬ 
proper erection: that he permitted faulty materials to be 
used in the construction of the building including improper 
installation of brickwork, and that the cinder block and 
chimney were not in compliance with the plans and speci¬ 
fications. 
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Defendant now contends that these alleged defects were 
purportedly corrected 'bv him at material cost. 

Under such circumstances the appellant is in error when 
he states that appellee had no right to tile a counter-claim or 
a cross-claim. 

Under Rule 13a of the Federal Rules of Civil Procedure, 
appellant not only could but should have tiled a counter¬ 
claim or cross-claim if he had any claim against the plaintiff 
arising out of the transaction. 

And under Rule 13C such counter-claim could have dimin¬ 
ished or defeated the recovery sought. Relief exceeding 
in amount or different in kind from that demanded by the 
plaintiff could have been sought by defendant. U. S. to use 
of Foster Wheeler Corp. v. American Surety Co. (E. D. 
X. Y. 1938) 25 F. Supp. 700. 

It is therefore submitted that counsel was entirely with¬ 
in proper bounds in his argument to the jury that from 
the evidence presented they could infer that had the build¬ 
ing aetuallv cost more defendant could have filed a cross- 
claim. 

B 

Appellant further claims that the Court erred in permit¬ 
ting appellee’s counsel to argue from a contract which was 
not in evidence and which had been exhibited to a witness 
for a different purpose. 

While the contract between Stern and the defendant had 
not been admitted in evidence the witness Stern testified 
(R. 4) in detail as to its terms both on direct and on cross 
examination. Nowhere in the record does it appear that 
defendant objected to this testimony. 

Counsel did not argue facts which had not been intro¬ 
duced in evidence; his statements were simply to the ef¬ 
fect that the jury was at liberty to draw certain inferences 
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from certain of the testimony concerning this contract 
(App. 9). 

This argument dealt only with inferences which the jury 
could adduce and was clearly labeled as such by counsel. 

Appellant further objects because counsel argued that in 
the absence of testimony to the contrary—and there was 
none—the jury could infer that the building cost defend¬ 
ant no more than the stated price. Appellant now refers 
to his affidavit, filed December 22,1942 as proving facts con¬ 
trary to this hypothesis. But it should be noted that these 
alleged facts were not brought out at the trial. This un¬ 
supported affidavit was not presented until after the ver¬ 
dict of the jury and at the time the motion for a new trial 
was argued. Since the evidence was not offered by de¬ 
fendant at the trial it should not be considered at this date. 

Defendant evidently did not consider any of counsel’s 
remarks to the jury seriously prejudicial because no mo¬ 
tion to withdraw a juror and declare a mistrial was made. 
Defendant’s objections were overruled by the Court and 
no further complaint was made. 

The Court instructed the jury fully on what they were to 
consider in reaching their verdict. Defendant was satis¬ 
fied with the Court’s instructions for he not only so in¬ 
dicated, but he stated he had nothing further to offer. 
(App. 10.) One cannot take his chance on a favorable ver¬ 
dict reserving a right to impeach it if it happens to go the 
other way. Harrington v. Boston Elevated R. Co., 229 
Mass. 421, 118 X. E. S80, 2 A. L. R. 1057. 

With regard to both arguments complained of, it should 
be remembered that counsel is allowed wide latitude in 
his argument to the jury, and the extent to which such ar¬ 
gument may go rests in the sound discretion of the trial 
Court. It is not a subject of appeal. Railroad Co. v. 
Dashiell, 7 App. D. C. 507, Railroad Co. v. Patterson, 9 
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'Abp. D. C. 423. Moreover, the statements complained of 
were neither sufficiently material nor so prejudicial as to 
warrant reversal of this case. 

In Bradford v. Xat’l. Benefit Ass., 26 App. D. C. 26S, 2<7, 
the Court quoting from Dunlop v. U. S., 165 L . S. 49S, said: 

“If every remark made by counsel outside of the 
testimony were ground for a reversal, comparatively 
few verdicts would stand, since in the ardor of ad¬ 
vocacy and in the excitement of trial, even the most 

i experienced counsel are occasionally carried away by 
this temptation."' 

Particularly is this true where as here the Court has given 
the jury full and detailed instructions which have been 
accepted by all the parties as satisfactory and where the 
main issue is a simple one of fact, decided by a jury. 

II. 

The Court acted within its discretion in excluding certain 
photographs from the evidence. 

Appellant’s second ground of error is that the Court 
erred in refusing to permit the introduction of certain 
photographs in evidence. 

The appellant concedes (Brief 12) that the admission of 
photographs at the trial is within the discretion of the 
trial Court. He suggests, however, that the refusal of the 
Court to admit certain photographs in evidence was an 
abuse of such discretion. 

The photographs dealt with certain block back and il¬ 
lustrated a condition existent when the witness Stern was 
employed on the job by the defendant. This condition was 
brought out by defendant in his cross examination of the 
witness. Mr. Stern, the defendant and a Mr. Miller (called 
by defendant) all testified in great detail as to the actual 
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condition of this cinder block back. (App. 4, 6, 7.) It is su^-^ 
raitted that the trial Court correctly excluded these photo¬ 
graphs. 

These photographs were not properly identified; there 
was no evidence as to from what angle or position they were 
taken; nor was there evidence as to when they were taken. 
(App. 7, 8.) 

The jury had heard sufficiently about a condition for 
which the plaintiff admittedly was not responsible and 
which was a subject of disagreement between defendant and 
a party who was a stranger to this suit. Moreover, three 
witnesses had given full explanation of the condition. Un¬ 
der all the circumstances, the exclusion was not an abuse 
of discretion. Hewitt v. l T . S. 110 F(2) 1; City of Chicago 
v. I.emogne, 119 F(2) 662; Murray v. U. S. 76 U. S. App. 
D. C. 179, 130 F(2) 442. 


m. 


The jury properly assessed the damages. 

Appellant’s final contention is that the verdict was ex¬ 
cessive. 

The defendant complains that no allowance for mitiga¬ 
tion of damages was made by the jury and that therefore 
their action in allowing the full amount is error. 

According to the plaintiff, the agreement provided that 
he receive $3500.00 from the defendant for supervising the 
construction of the building. The plaintiff further claimed 
he had been paid $1200.00 before he was discharged, so that 
his suit sought the balance of $2300.00. The measure of 
damages herein was the actual loss sustained by the plain¬ 
tiff by reason of the breach, and might well be the entire 
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difference due on the contract. U. S. v. Behan, 110 U. S. 
338, 28 L. Ed. 168. 

The rule of mitigation of damages is in effect a rule re¬ 
quiring the exercise of reasonable effort or diligence to re¬ 
duce or minimize the damages. Ultimately the question of 
reasonable diligence is one for the jury’s determination un¬ 
der all of the facts and circumstances of the case. 15 Am. 
Jur. Sec. 31 p. 428; Annotation; G L. R. A. (X. S.) 107. 

Again it must be noted that the Court fully instructed 
the jury and such instructions were declared by all par¬ 
ties to be ample. (R. 10.) The jury evidently found that 
plaintiff's version of the transaction was correct and found 
his damages to be the entire amount sued for. 

It is respectfully submitted that such action was en- 
tireh in accord with the law. 

Conclusion. 

The plaintiff herein filed a complaint claiming $2300.00 
for breach of an oral building contract. The defendant 
answered that the parties did not have such a contract as 
the plaintiff claimed and furthermore that if any contract 
existed, the plaintiff had breached it. Issue was joined and 
the case went to trial on these simple factual questions. 

'The record shows that a great deal of testimony was 
submitted to the jury by both sides. It is evident from the 
record that the Court permitted the jury to consider any¬ 
thing that the Court thought was the least ibit material to 
the issues. This action on the part of the Court was not con¬ 
fined to either side but extended to both. It is perfectly 
apparent from the record that all parties had a full and 
complete opportunity of offering evidence. 

Plaintiff, defendant and several witnesses testified fully, 
the trial consuming almost two full days. Much of the evi- 
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dence was directly contradictory. At the close of the trial 
the jury was fully instructed and there was no objection 
nor exception to the charge. The jury then returned a ver¬ 
dict for the plaintiff. It is respectfully submitted that the 
only issues involved were factual; that the jury had a full 
opportunity to listen to all the witnesses and sift the chaff 
from the wheat. They gave whatever weight they wished to 
the testimony and their verdict must stand as a final de¬ 
termination of disputed facts. Columbia Aid Assn. v. 
Sprague, 50 App. D. 0. 307, 271 F. 381; MacDonald v. 
Schenkel, 74 App. D. C. 346,125 F(2) 737; Kintz v. Lenkin, 
67 App. D. C. 116, 89 F(2) 860. It is therefore respectfully 
submitted that the verdict should be affirmed. 

SEFTON DARR 
J. E. BINDEMAN, 
Woodward Building, 
Washington, D. C. 

Attorneys for Appellee. 





